STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
GRADY THOVAS,
Petiti oner,
Case No. 98-4550

VS.

DEPARTMENT OF MANAGEMENT SERVI CES,
Dl VI SI ON OF RETI REMENT,

Respondent .
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RECOMMVENDED CORDER

An adm nistrative hearing was conducted on January 11, 1999,
in Tall ahassee, Florida, before Daniel Manry, Adm nistrative Law
Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Respondent: Robert B. Button, Senior Attorney
Departnent of Managenent Services
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

For Petitioner: Ganville E. Petrie, Esquire
1105 North Duval Street
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

The issue in this proceeding is whether Petitioner, as a
surviving spouse, is entitled to the nonthly benefits of his
deceased wi fe pursuant to Chapter 121, Florida Statutes (1995).
(AI'l chapter and section references are to Florida Statutes

(1995) unless otherw se stated.)



PRELI M NARY STATEMENT

By |etter dated Septenber 16, 1998, Respondent denied the
Application of Beneficiary for Retirenent Benefits submtted by
Petitioner. Petitioner tinmely filed an Arended Petition For
Formal Hearing on Cctober 2, 1998.

At the hearing, the parties submtted 15 joint exhibits for
adm ssion in evidence. Petitioner testified in his own behal f
and cal |l ed one wtness, and Respondent called one witness. The
identity of the witnesses and exhibits and any attendant rulings
are contained in the Transcript of the hearing filed with the
under si gned on February 3, 1999.

Respondent tinely filed its Proposed Recommended Order
("PRO') on February 17, 1999. Petitioner tinely filed his PRO on
March 1, 1999.

FI NDI NGS OF FACT

1. Ms. Betty Thomas began participation in the Florida
Retirement System ("FRS') on Decenber 19, 1970, when the public
school systemthat enployed her as a teacher converted its
retirement programfromthe Florida Teachers Retirenent Program
to the FRS. At the time, Ms. Thomas had approximately six years
of previous service for which she received credit in the FRS.

2. The designated beneficiaries of Ms. Thomas in 1970 were

M . Johnny Brown, her husband at the time, and the couple's



dependent children, Shauna Jackson, Peguena Brown, and Rom na
Brown. The three daughters were born, respectively, in 1961,
1962, and 19609.

3. The FRS did not becone noncontributory until 1975. By
1972, Ms. Thomas had received $2,322.75 in three separate
refunds representing part of the personal contributions and
accrued interest that she nade prior to 1975.

4. Ms. Thomas and M. Brown divorced in 1972. Ms. Thonas
met Petitioner sonmetine in 1975, and the two married in 1990.
They remai ned together until Ms. Thomas di ed on Septenber 21,
1996.

5. At the tinme of her death, Ms. Thomas was actively
enpl oyed as an assistant principal with 28.2 years of creditable
service in the FRS. |f her creditable service had not been
reduced by previous refunds of personal contributions, Ms.
Thomas woul d have held 31.8 years of creditable service.

6. On May 31, 1992, Ms. Thomas changed her desi gnated
beneficiary. She deleted M. Johnny Brown, her forner husband,
and designated her three adult daughters as her beneficiaries
using the From M 10 (the "M 10") required by Respondent for such
purposes. Ms. Thomas did not designate Petitioner as a
beneficiary.

7. Fromthe time Ms. Thomas executed the M 10 on May 31,

1992, and thereafter, none of the daughters of Ms. Thomas



qualified as a "joint annuitant” or a "dependent beneficiary"

wi thin the neaning of Section 121.021(28). None of the daughters
was under age 25, physically or nentally disabled or incapable of
sel f-support, or otherw se financially dependent on Ms. Thonmas
for at |east one-half of their support.

8. Fromthe tinme Petitioner married Ms. Thomas in 1990,
Petitioner qualified as a "joint annuitant” within the neaning of
Section 121.021(28)(a). He was the spouse of a nenber of the FRS
and is now the surviving spouse.

9. Shortly after the death of Ms. Thomas on Septenber 21,
1996, Petitioner requested the nonthly benefits of his deceased
wife. By letter dated Novenber 1, 1996, Respondent advi sed
Petitioner that the "only benefit" avail able was a refund of
personal contributions. |In relevant part, the letter stated:

Unl ess one of the beneficiaries qualified as
a joint annuitant of the nenber at the tine
of death . . ., a refund of retirenent
contributions is the only benefit payable
fromthis account. (enphasis supplied) Each
beneficiary is entitled to an equal portion
of the $2,354.05 on deposit and shoul d

conpl ete Form FST-11g, APPLI CATI ON OF

BENEFI CIl ARY FOR REFUND. (enphasis not
suppl 1 ed)

If all the designated beneficiaries wsh to
disclaiminterest in this account, you, as
the surviving spouse would qualify as a joint
annuitant. You would be eligible to receive
the Option 3 nonthly retirenment benefit. The
mont hly benefit woul d be payable for your
[ifetime and is estinated to be $1,617.95
effective Qctober 1, 1996. (enphasis
supplied) For you to receive this benefit,
we need the follow ng (enphasis supplied):




1. Forns DIS-1 conpl eted by Shauna B.
Jackson, Peguena Brown, and Rom na Brown.
Di sclaimer forns nmust be filed and recorded
in Grcuit Court wwthin two years of the
menber' s date of death.

10. The daughters of Ms. Thonmas did not disclaimtheir
interest in the personal contributions that remained in the FRS
account of their deceased nother. Rather, they applied for a
refund. On Decenber 9, 1997, Respondent refunded the remaining
personal contributions of Ms. Thomas to her three daughters.

11. Petitioner continued his attenpts to obtain the
mont hly benefits of his deceased wife. By letters dated
January 30 and May 2, 1997, Respondent provided Petitioner with
responses substantially the sanme as the response contained in the
| etter dated Novenber 1, 1996.

12. On July 17, 1998, Petitioner filed an Application of
Beneficiary for Retirenent Benefits. Respondent advised
Petitioner that the "benefits" had al ready been paid to the three
daughters of Ms. Thomas, and Respondent requested an
adm ni strative hearing.

13. The purpose of the M 10 signed by Ms. Thomas was to
designate beneficiaries of the retirenment benefits earned by Ms.

Thomas during her years of service. The M 10 executed by Ms.

Thomas on May 31, 1992, stated, in relevant part:



. . . | CHOOSE TO HAVE BENEFI TS PAID . . . AS
FOLLONS

3. . . . JONTLY . . . BENEFITS SHALL BE

DI VI DED AND PAYABLE AS | NDI CATED BELOW
Shauna Brown Jackson Daughter 11/15/61 F
Peguena Br own Daughter 12/10/61 F

Rom na Brown Daughter 3/9/69 F

14. The term "benefits" is not defined in Section 121.021.
However, Respondent's own rule, in relevant part, defines the
termto nean a "nmonthly paynment." Florida Adm nistrative Code
Rul e 60S-6.001(10). (Unless otherwi se stated, all references to
rules are to rules pronmulgated in the Florida Adm nistrative Code
in effect on the date of this Reconmended Order.)

15. After Ms. Thomas di ed on Septenber 21, 1996,
Respondent did not pay "benefits" to anyone, as Respondent
defines the term"benefit" in Rule 60S-6.001(10). On Decenber 9,
1997, Respondent distributed three | unp sum paynents totaling
$2,354.05, to the designated beneficiaries who were entitled to
t he personal contributions of Ms. Thomas pursuant to Section
121.091(7)(b)2. Respondent distributed one | unp sum paynent of
$784.69 to Ms. Romi na Brown and two equal |unp sum paynents of
$784.68 to Ms. Peguena Brown and Ms. Shauna Brown.

16. Section 121.091(7)(b)2 authorizes Respondent to pay
only the personal contributions of Ms. Thomas to her designated
beneficiaries who do not qualify as joint annuitants within the

meani ng of Section 121.021(28). However, nothing in Chapter 121

or the evidence of record requires Respondent to withhold nonthly



benefits froma surviving spouse who is entitled in Section
121.091(8) to receive retirenment benefits.

17. The attenpt by Ms. Thomas to designate beneficiaries
on the M10 was, in part, effective and, in part, ineffective.

It was an effective attenpt to designate the beneficiaries
entitled to a refund of her personal contributions. However, it
was an ineffective attenpt to name a beneficiary entitled to the
mont hly benefits that accrued i ndependently of any personal
contri butions.

18. An ineffective attenpt to designate a beneficiary who
is entitled to nonthly benefits fails to nane a beneficiary
entitled to those benefits. Wen no beneficiary i s naned,
Petitioner, as the surviving spouse, is the beneficiary
designated in Section 121.091(8) who is entitled to the nonthly
benefits.

19. \Wen Respondent refunded $2,322.75 in personal
contributions to Ms. Thomas in 1972, the refund reduced the
nonthly benefit from $1,617.95 to $1,279.54. The refund resulted
in a reduction in nonthly benefit of approxinmately $338. 41.

20. There is no evidence that a $2,354.05 refund of the
remai ni ng contributions in 1997 shoul d have any different effect
on the nmonthly benefit. In the absence of sone |egal reason not
to do so, a refund of $2,354.05 in 1997 should reduce the nonthly

benefit in the same proportion that the previous refunds in 1972



reduced the nonthly benefit. The $2,354.05 refund in 1997 shoul d
reduce the nonthly benefit of $1,279.54, by $341.79, to $937.75.

21. Sections 121.091(7)(e) and (f) authorize a surviving
spouse to nodify nonthly benefits by repaying contributions
refunded to the nenber. Petitioner can restore the nonthly
benefit either to $1,279.54 or to $1,617.95 by electing to pay
either $2,354.05 or $4,676.05 in personal contributions
previously refunded plus accrued interest at the statutorily
prescribed rate.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto. The parties were duly noticed for the form
heari ng.

23. Petitioner has the burden of proof in this proceeding.
The burden of proof in an adm nistrative proceeding is on the
party asserting the affirmative of the issue unless the burden is

ot herw se established by statute. Young v. State, Departnent of

Community Affairs, 567 So. 2d 2 (Fla. 3d DCA 1990); Florida

Departnent of Transportation v. J.WC Co., Inc., 396 So. 2d 778

(Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

24. Petitioner nust denonstrate by a preponderance of the
evidence that he is entitled to the nonthly benefits not paid by

Respondent to the designated beneficiaries of his deceased w fe.



Dileo v. School Board of Dade County, 569 So. 2d 883, 884 (Fla.

3d DCA 1990); Agrico Chemcal Co. v. State, Departnment of

Envi ronnmental Regul ation, 365 So. 2d 759, 763 (Fla. 1st DCA

1978). Petitioner satisfied his burden of proof.

25. The attenpt by Ms. Thonas to designhate her three
daughters as the beneficiaries of her personal contributions was
effective. However, the attenpt by Ms. Thomas to designate her
t hree daughters as beneficiaries of her nonthly benefits was
ineffective. Where an attenpt to direct paynent to others is
ineffective, there is no basis for denying the benefits to the

surviving spouse. FEaves v. Division of Retirenent, 704 So. 2d

140, 143 (Fla. 1st DCA 1997.
26. Respondent unsuccessfully attenpts to distinguish the

facts in Eaves fromthe facts in this procceeding. Respondent

argues that, in Eaves, all of the personal contributions had been

refunded to the nenber before his death. However, Eaves did not

hold that the designation of beneficiary was ineffective solely
because no contri butions were available for distribution to the

desi gnated beneficiaries. Eaves also held that the designation

of beneficiaries was ineffective because the entitlenent to
mont hly benefits was nonexistent for the beneficiaries designated
by the nenber.

27. Respondent acknow edges only part of the decision in
Eaves. Respondent notes that the court stated, inter alia:

Because there are no "nenber's personal
contributions" to be returned, none of the



three [designated beneficiaries] is entitled
to receive benefits under section
121.091(7) (b) 2.
Eaves, 704 So. 2d at 142.
28. The court cited another reason why the designation of

beneficiary was ineffective in Eaves. The court said:

The Division nust, in any event, determ ne
whet her persons naned as beneficiaries are in
fact eligible to receive death benefits
either as "joint annuitants" or otherw se.
Desi gnati ons may prove ineffective . . ., as
here, because persons nanmed as beneficiaries
do not qualify for benefits under Section
121.091(7)(b). (enphasis supplied)

* * *

The Division proposes to deny substanti al
benefits (possibly in excess of nine hundred
dollars a nonth) to the w dow because three
people entitled to nothing refuse to disclaim
nonexi stent entitlenents. (enphasis supplied)

| d.

29. The court did not engage in a tautol ogy when it
recogni zed that the Division of Retirenent was attenpting to deny

benefits because, ". . . three people entitled to nothing refuse

to di sclaimnonexi stent entitlenents." (enphasis supplied) An

existing entitlenent to nothing is not synonynous with a
nonexi stent entitlenent.

30. Section 121.091(7)(b)2 creates an entitlenent to a
menber's personal contributions for a designated beneficiary who
does not qualify as a joint annuitant. |If there are no personal
contributions in the nenber's FRS account, either because the

contributions were previously refunded to the nenber or because

10



t he nenber began participation in the FRS after the system becane
noncontri butory in 1975, the entitlenent that exists pursuant to
Section 121.091(7)(b)2 entitles the designated beneficiary to
nothing. In conparison, an entitlement to nonthly benefits is
nonexi stent in Section 121.091(7)(b)2 for a designated
beneficiary who does not qualify as a joint annuitant.

31. The distinction between an "existing entitlenent to
not hi ng" and a "nonexi stent entitlement” is not unique to Section
121.091(7)(b). Simlar distinctions appear in Sections
121. 091(5) (a) and 121.091(7)(a).

32. Entitlenents to a nenber's accunul ated contri butions
exist in Sections 121.091(5)(a) and 121.091(7)(a), respectively,
for menbers who do not conplete 10 years of creditable service
and for the designated beneficiaries of menbers who die before
conpleting 10 years of creditable service. A nenber's
accunul ated contributions are defined in Sections 121.021(26) and
121.071, inter alia, to nean the nenber's personal contributions
bet ween 1970 and 1975 plus accrued interest at the statutorily
prescribed rate. The entitlenments to accumul ated contri butions
that exist in Sections 121.091(5)(a) and 121.091(7)(a) entitle
menbers who began service after 1975 and the beneficiaries of
such nenbers to nothing. |In conparison, an entitlenment to
monthly benefits is a nonexistent entitlenment in Sections

121.091(5)(a) and 121.091(7)(a).

11



33. In Eaves and in this proceeding, it is the nonexistence

of the entitlenent to nonthly benefits for the designated
beneficiaries that renders ineffective the nenber's attenpt to

direct nonthly benefits to those beneficiaries. Eaves, 704 So.

2d at 142-143. Entitlenent to nonthly benefits was nonexi stent
for the designated beneficiaries of Ms. Thomas pursuant to
Section 121.091(7)(b)2. None of the three daughters qualified as
a joint annuitant within the neaning of Section 121.021(28).
Section 121.091(7)(b)2 entitled the designated beneficiaries of
Ms. Thomas to receive only her personal contributions.

34. The attenpt by Ms. Thonmas to designate beneficiaries
for her nonthly benefit was ineffective regardl ess of whether, as
in Eaves, all of the personal contributions of the nmenber were
refunded to the nenber during his life; or, as in this
proceedi ng, all of the personal contributions of the nmenber were
refunded, in part, during the nenber's life and, in part, after
the nenber's death. 1In either event, the attenpt to direct
monthly benefits to a designated beneficiary is ineffective if an
entitlement to nonthly benefits is nonexistent for the
beneficiary.

35. The entitlements in Section 121.091(7)(b) exist for a
"desi gnated beneficiary.” Section 121.091(7)(b)1 entitles the
"desi gnated beneficiary” who is a joint annuitant to the nonthly
benefits prescribed in Section 121.091(6)(a)3. Section

121.091(7)(b)2 imts the entitlenent of the "designated

12



beneficiary" who is not a joint annuitant to the nenber's
personal contributions.

36. Respondent defines the term "designated beneficiary”
mean only the beneficiary designated by a nenber on the M 10.
Respondent ignores the designated beneficiary prescribed in
Section 121.091(8).

37. A menber's ineffective attenpt to designate a
beneficiary who is entitled to nonthly benefits fails to nane
such a beneficiary. Wen no beneficiary is named, Section

121.091(8), in relevant part, makes the surviving spouse the

desi gnat ed beneficiary. As a designated beneficiary in Section

121.091(8) and a surviving spouse, Petitioner is entitled in
Section 121.091(7)(b)1 to the nonthly benefits prescribed in
Section 121.091(6) (a)3.

38. The definition of a joint annuitant in Section
121.021(28) | ends sone support to Respondent's definition of a
desi gnated beneficiary in Section 121.091(7)(b). Section
121.021(28), in relevant part, defines a joint annuitant as a
"person designated by the nenber."”

39. If the "designated beneficiary" in Section

121.091(7)(b) is limted to a person designated by the nenber,

to

that definition would lead to a slightly different result in this

proceedi ng. Under such a definition, the scope of Section

13



121.091(7)(b) would prescribe death benefits only for a
beneficiary designated by a nenber and woul d not prescribe death
benefits for an undesi gnated beneficiary.

40. Death benefits for an undesi gnated beneficiary would be
prescribed in Section 121.091(8). See, e.g., Section
121.091(6) (a)(2) (authorizing paynent in accordance with
"subsection (8) as though no beneficiary had been naned"). When
no beneficiary is naned, Section 121.091(8) provides, in relevant
part, that death benefits are to be paid to the surviving spouse.

41. Section 121.091(8) would not Iimt death benefits for
an "undesi gnated beneficiary" to the benefits payable to a
"desi gnated beneficiary" pursuant to Section 121.091(7)(b).
Section 121.091(8) nmakes it clear that the death benefits payable
to an "undesi gnated beneficiary" include any of the "benefits

payable in the event of . . . death pursuant to the

provisions of this chapter.” Death benefits payabl e pursuant to
Chapter 121 are not limted to those prescribed in Section
121.091(7) (b) but include any of the nonthly benefits authorized
in Chapter 121 for a surviving spouse.

42. Monthly benefits authorized in Chapter 121 for a
survi ving spouse include nonthly benefits prescribed in Sections
121.091(6)(a)2-4. Section 121.091(6)(a) prescribes nmonthly
benefits for: a beneficiary, without limtation to a designated

beneficiary; a survivor; and a joint annuitant. Sections

14



121.091(7)(e)-(f) entitle a surviving spouse to simlar nonthly
benefits.

43. The legislature intends for the nonthly benefits earned
by a deceased nenber to be distributed when the nenber does not
designate a beneficiary entitled to those benefits. Section
121.091(8) states that the beneficiary is the person who "shall™
recei ve the benefits.

44. Section 121.091(8) designates several persons as
contingent beneficiaries of a nenber's retirenent benefits. If a
"designated beneficiary”" is limted to a person designated by a
menber and if a nenber's spouse does not survive a deceased
menber, the "undesi gnated beneficiary"” in Section 121.091(8) who
"shal|" receive the benefits payabl e pursuant to Sections
121.091(6) (a)2-4 and 121.091(7)(e)-(g) may be the surviving
children, the parents, or the nenber's estate. If the
"desi gnated beneficiary” in Section 121.091(7)(b) includes a
person designated in Section 121.091(8), the surviving children,
parents, or estate who may be such a "designated beneficiary" are
entitled to receive the benefits prescribed in either Sections
121.091(7)(b)1 or 2, depending on whether the person qualifies as
a joint annuitant.

45. The "desi gnated beneficiary” in Sections 121.091(7)(b)
and 121.091(8), whenever possible, should be construed to
maxi m ze the scope of benefits payable pursuant to Chapter 121.

Statutory provisions regardi ng pension benefits should be

15



liberally construed in favor of the person claimng the benefits.

City O Tanpa v. State, 19 So. 2d 697 (Fla. 1944); State ex rel.

Holton v. Gty O Tanpa, 159 So 292 (Fla. 1934); Adans v.

Di cki nson, 264 So. 2d 17 (Fla. 1st DCA 1972); City O Wst Pal m

Beach v. Hol aday, 234 So. 2d 24 (Fla. 4th DCA) affirned, 240 So.

2d 152 (Fla. 1970); Cty O Haleah v. Wlley, 189 So. 2d 194

(Fla. 3d DCA 1966); Fairbank v. Schl esinger, 533 F.2d 586 (D.C.

Cir. 1975).

46. Respondent defines the term"benefits" to nmean only the
personal contributions of Ms. Thomas. In Respondent's letter to
Petitioner dated Novenber 1, 1996, Respondent states, in rel evant
part, that, ". . . a refund of retirenment contributions is the
only benefit payable fromthis account. Joint Exhibit 2.

47. Respondent incorrectly limts the term"benefits" to
the lunp sum paynent of personal contributions. By restricting
the term"benefits" to a lunp sum paynent and by excl udi ng any
nmont hl y paynment, Respondent deviates from Rul e 60S-6.001(10);
whi ch defines the term"benefit" to mean a nonthly paynent.
Respondent has no authority to deviate fromits own valid

existing rule. Section 120.68(12)(b); Boca Raton Artificial

Ki dney Center, Inc., v. Departnment O Health And Rehabilitative

Services, 493 So. 2d 1055, 1057 (Fla. 1st DCA 1986); Gadsden

State Bank v. Lewis, 348 So. 2d 343 (Fla. 1st DCA 1977); Price

Wse Buying Goup v. Nuzum 343 So. 2d 115, 116 (Fla. 1st DCA

1977) .

16



48. Respondent's limted definition of "benefits" not only
devi ates from Respondent's own rule but also ignores the "nonthly
benefits" described in Sections 121.071, 121.091(1), 121.091(5),
121.091(6), and 121.091(7)(e)-(g). For exanple, Section
121.091(1) describes the normal retirenment benefit as a nonthly
benefit. Section 121.071 describes the retirement benefits for
menbers who began service in the FRS before it becane
noncontri butory in 1975, to include both personal contributions
and nonthly benefits. For nmenbers who began service in the FRS
after 1975, however, the term "benefits" can nean only nonthly
benefits. By ignoring these statutory provisions, Respondent
reduces each provision to a nullity.

49. The legislature does not intend any enactnent to be a
nullity. The |egislature should never be presuned to pass a

pur posel ess and usel ess piece of legislation. Sharer v. Hotel

Cor poration of Anerica, 144 So. 2d 813, 817 (Fla. 1962).

Significance and effect nust be accorded each section in Chapter
121 in a manner that gives effect to Chapter 121 as a whol e.

Villery v. Florida Parole and Probati on Comm ssion, 396 So. 2d

1107, 111 (Fla. 1980); State v. Gale Distributors, Inc., 349 So.

2d 150, 153 (Fla. 1977); Ozark Corporation v. Pattishall, 185 So

333, 337 (Fla. 1938); Topeka |Inn Managenent v. Pate, 414 So. 2d

1184, 1186 (Fla. 1st DCA 1982).
50. Retirenent benefits include personal contributions and

mont hly benefits. Both types of retirenment benefits were enacted

17



in the sane act and relate to the sanme subject matter. 1970 Laws

O Florida, Chapter 70-112. Such statutes nmust be considered in

pari materia in a manner that harnoni zes them and gives effect to

| egislative intent for the entire act. Mjor v. State, 180 So.

2d 335, 337 (Fla. 1965); Abood v. City of Jacksonville, 80 So. 2d

443, 444-445 (Fla. 1955); Tyson v. Soutamre, 140 So 454, 456

(Fla. 1932). Such statutes are inbued wth the sane spirit and

actuated by the sane policy. Pfeiffer v. Gty of Tanpa, 470 So.

2d 10, 15 (Fla. 2d DCA 1985).
51. Respondent attenpts to justify a forfeiture of the
mont hly benefits Ms. Thonmas earned during 31.8 years of service
to the public school systemon the grounds that Ms. Thomas did
not intend for Petitioner to receive those benefits. Respondent
argues that there is no evidence that Ms. Thomas want ed
Petitioner to receive her "retirenent benefits.” Respondent's
PRO at 7. According to Respondent:
After her marriage to him she renoved her
former husband as beneficiary, and nanmed her
daughters as beneficiaries. For whatever
reasons, she did not designate himas a
beneficiary. There was no evi dence of
oversight, incapacity, illiteracy, or
contrary intent. Likew se, there no [sic]
evidence in the Division's file that she
intended for [Petitioner] to receive her
retirenment benefits.

Respondent's PRO at 7-8.

52. It is spurious to suggest that Respondent seeks to
carry out the intent of Ms. Thomas by forfeiting her nonthly

benefits to the state. The suggestion relies on the silent

18



premse that if the children were not entitled to the nonthly
benefits authorized in Chapter 121, Ms. Thomas preferred for the
state, rather than for Petitioner, to receive those benefits in
the formof a forfeiture. There is no evidence that Ms. Thonmas
wanted the state to receive either type of her "retirenent
benefits." After Ms. Thomas married Petitioner, she named her
daughters as beneficiaries. For whatever reasons, she did not
designate the state as a contingent beneficiary. There is no
evidence that Ms. Thonas intended to designate the state as a
beneficiary of the nonthly benefits she worked 31.8 years to
earn.

53. A forfeiture of the nonthly benefits authorized in
Chapter 121 is not clearly required by statute. Were forfeiture
of retirenment benefits is not clearly required by statute, no

forfeiture should be inferred. Ireland v. Thonms, 324 So. 2d

146, 147 (Fla. 1st DCA 1975). See also Wllians v. Christian,

335 So. 2d 358, 361 (Fla. 1st DCA 1976) (statutes should be
liberally construed to avoid forfeiture and |liberally construed
to avoid and relieve fromforfeiture).

54. Respondent has only that power which is expressly or by
necessary inplication granted by legislative enactnment. Lewis Q|

Co, Inc., v. Alachua County, 496 So. 2d 184, 187 (Fla. 1st DCA

1986); Departnent of H ghway Safety & Mdtor Vehicles v. CGernman,

451 So. 2d 1013 (Fla. 3d DCA 1984); State, Departnent of

Envi ronmental Regul ation v. Falls Chase Special Taxing District,

19



424 So. 2d 787, 793 (Fla. 1st DCA 1983). Any reasonabl e doubt as
to the lawful exercise of a particular power should be resol ved
in favor of arresting the further exercise of that power.

Edgerton v. International Conpany, 89 So. 2d 488 (Fla. 1956);

State v. Atlantic Coast Line R Co., 47 So 969 (Fla. 1908);

Fraternal Order of Police, Mam Lodge v. City of Mam, 492 So.

2d 1122, 1124 (Fla. 3d DCA 1986).

55. The whole of retirenment benefits is divided into two
parts. One part consists of personal contributions made by
menbers before 1975. The other part consists of nonthly benefits
earned before and after 1975.

56. Respondent's proposed agency action rests on the
fall acious, albeit silent, prem se that Chapter 121 requires
Respondent to distribute only those benefits to which the
beneficiary designated by the nenber is entitled in Section
121.091(7)(b). If that beneficiary is entitled in Section
121.091(7)(b) to only the personal contributions of the nenber,
Respondent erroneously assunes that Chapter 121 requires
Respondent to retain the nonthly benefits.

57. Respondent's silent prem se ignores the designated
beneficiary in Section 121.091(8) and the |egislative intent
expressed therein. |In effect, Respondent reduces Section
121.091(8) to a nullity and effectuates a forfeiture of those
retirement benefits conprised of nonthly benefits; in

contravention of legislative intent and applicable case | aw.

20



Such a result has significant consequences for nenbers who began
service after 1975 and are entitled to retirenent benefits
conprised solely of nonthly benefits.

58. The better course of action is to construe Sections

121.091(7)(b) and 121.091(8) in pari materia so as to maxi m ze

the retirenment benefits which are payabl e pursuant to Chapter
121. Wien a nenber designates a beneficiary who is entitled in
Section 121.091(7)(b)2 to only the nenber's personal
contributions, Section 121.091(8), in relevant part, makes the
survi ving spouse the designated beneficiary entitled to the
mont hly benefits which are payabl e pursuant to Sections
121.091(7)(b)1 and 121.091(6)(a)3. Alternatively, if a nmenber
designates a beneficiary who is entitled in Section
121.091(7)(b)2 to only the nenber's personal contributions,
Section 121.091(8), in relevant part, makes the surviving spouse
t he undesi gnated beneficiary entitled to the nonthly benefits
whi ch are payabl e pursuant to Sections 121.091(6)(a)2-4 and
121.091(7)(e)-(9).

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent enter a Final Order awarding to
Petitioner, for the remainder of his life, the nonthly benefits
earned by Ms. Thomas during 31.8 years of service in an anount

that may range from $937.75 to $1,617.95, depending on the amount
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of personal contributions repaid by Petitioner, and shall include
a lunp sum paynent of all nonthly benefits plus accrued interest
from COctober 1, 1996, to the date of the first paynent.

DONE AND ENTERED this 29th day of April, 1999, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of April, 1999.

COPI ES FURNI SHED

Robert B. Button, Senior Attorney
Depart ment of Managenent Services

Di vision of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Ganville E. Petrie, Esquire
1105 North Duval Street
Tal | ahassee, Florida 32303

A J. McMillian, 111, Director

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Em |y More, Esquire

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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